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Thisisadisputeinvolving two minor children, Kathleen and Scott West. Defendant
Keith West is the father of Kathleen and Scott while Plaintiffs Joseph and Norma Stephenson are
the children’s maternal grandmother and step-grandfather. Mr. West appeds an order of the trial
court granting the Stephensons’ request for custody of Kathleen and visitation with Scott and
awarding the Stephensons child support and attorney’s fees. For the reasons set forth below, we

affirm in part, reverse in part, modify and remand.

Factual and Procedurd History

In January of 1996, Lauren West was killed inan automobileaccident. Lauren was
the wife of Mr. West and the mother of Kathleen and Scott. At the time of the hearing that is the
subject of thisappeal, Kathleen was sixteen years of age and Scott wastwdve. The Stephensonsare
Kathleen and Scott’ s maternal grandmother and step-grandfather. After Lauren’s death, Mr. West
initially maintained a close relationship with the Stephensons. Mr. Stephenson gave Mr. West
advice about buying a car and on legal matters while Mrs. Stephenson gave Mr. West advice
regarding hispersonal life. Specifically, when Mr. West began dating awoman named Donng Mrs.
Stephenson recommended that he take histime before dating again. Mr. West thought that this
advice was inappropriate. Mr. Weg'’ s relationship with the Stephensons further deteriorated after
an incident in June of 1996 involving the Stephensons adult son Stewart. Mrs. Stephenson
attempted to prevent Stewart from driving while intoxicated. Stewart became angry and began
yelling and banging hisfistson the hood of the car while Mrs. Stephenson and Scott werein the car.
After thisincident, Mr. West prohibited Kathleen and Scott from visiting the Stephensons at their
home. Additionally, Mr. West informed the Stephensons that he no longer wanted to have any

contact with them.

Mr. West’ srelationship with Kathleen began to break down when Mr. West married
Donnain September of 1996. During October of 1996, the conflicts between Kathleen andMr. West
escalated and they began having frequent arguments. Kathleen called the Stephensons and asked if
she could moveinwith them. The Stephensonstold Kathleen that she could come over anytime but
encouraged her to work things out with Mr. West. Kathleen finally left home on October 30, 1996

and moved in with the Stephensons. Sincethe move, Kathleen’ sgradeshavedropped dramaticaly.



Also after themove, Mr. West wrote aseries of |ettersin which herenounced his rdationship with
Kathleen and indicated his belief that he was no longer responsible for her. Additionally, West
informed K athleen that she was no longer allowed to maintain arelationship with Scott. In August
of 1997, the Stephensons removed Kathleen from her high school in Memphis and sent her to the
Patterson School in North Carolina. Kathleen’s poor academic performance continued and she
developed serious disciplinary problems. Eventually, she was expelled from the Patterson School
for serving asalookout for someother studentswho were smoking marijuana. After her expulsion,
Kathleen was re-enrolled at her former high school in Memphis. She withdrew from this school in
January of 1999, however, expressing an intent to either obtain employment or pursue a general

education degree (GED).

On afew occasions, the parties have attempted to meet in an effort to repair their
relationship. For example, on one occasion, Kathleen bought gifts for Mr. West and Donna and
presented them during Tharksgiving dinner. Mr. West, however, thought that these giftswere in
poor taste and returned them to Kathleen. On another occasion, K athleen made plansto have lunch
with Donnabut Donna cancelled the meeting because she was busy. During the period of time that
Kathleen was at the Patterson School, Donna told Kathleen that she woul d call her regarding a
possible visit. Kathleen obtained permission for the visit, but Donna never called her to make the
arrangements. Finally, Mr. West and Donna invited Kathleen to vigt them during the holidays.
When Kathleen returned to Memphis and called them, however, she discovered that they had made

plans to go out of town.

In May of 1997, the Stephensons filed a petition seeking custody of Kathleen and
visitation with Scott. They later amended this petition to allege that Mr. West had abandoned
Kathleen. Mr. West filed answers to both the petition and amended petition in January of 1998.
After a four day hearing in May and June of 1998, the trial court issued an order granting the
Stephensons' request for custody of Kahleen and visitation with Scott. The Stephensons
subsequentlyfiled amotion seeking child support, attorney’ sfees, expenses, anddiscretionary costs.
Additionally, Mr. West filed amotion to alter or amend the trial court’s ruling with respect to the
custody of Kathleen, accompanied by an affidavit stating that he was willing to execute any

document necessary to givethe Stephensonsthe authorityto make daily businessand legal decisions



for Kathleen. On August 27, 1998, thetrial court issued an order denying Mr. West’ smotionto alter
or amend itsruling and an order granting the Stephensons’ request for child support, attorney’ sfees,
expenses, and discretionary costs. Mr. West filed anotice of appeal. 1n January of 1999, theparties
appeared before a divorce referee regarding the matters of child support, attorney’s fees, and
expenses. Mr. West subsequently filed a petition with thetrial court (1) seeking termination of the
Stephensons' visitation with Scott, (2) asking the court to deny the Stephensons' request for
attorney’s fees, and (3) appealing the divorce referee’s ruling regarding child support. After a
hearing on these matters, the trial court issued an order (1) denying Mr. West’s request for
termination of visitation, (2) modifying the divorce referee’ sruling to reflect that Mr. West’ s child
support obligation is retroactive to June 15, 1998, (3) ordering Mr. West to pay a portion of the
attorney’ sfeesincurred by the Stephensons in connection with the June 1998 custody hearing, (4)
declaring that the parties shall be responsible for their own attorney’ s fees incurred in connection

with Mr. West’s current petition, and (5) assessing costs against Mr. West.

| ssues and Standard of Review

The issues raised on appeal, as staed by Mr. Weg, are as follows:

1. Whether the trial court erred in awarding the Stephensons
custody of Kathleen West?

2. Whether thetrial court erred in orderingMr. West to pay the
Stephensons child support for Kathleen West?

3. Whether the trial court ered in awarding the Stephensons
visitation with Scott West pursuant to T.C.A. 836-6-3067?

4. Whether the trial court erred in denying Mr. West’ spetition
to modify visitation order?

5. Whether the trial court erred in awarding the Stephensons

attorney’ s fees incurred in the proceedings which led to the
court’s order of June 15, 19987

To the extent that these issuesinvolve questions of fact, our review of the trial court’s ruling isde
novo with a presumption of correctness. See T.R.A.P. 13(d). We may not reverse these findings
unlessthey are contraryto the preponderance of the evidence. See, e.g., Randol ph v. Randolph, 937

S.W.2d 815, 819 (Tenn. 1996); T.R.A.P. 13(d). With respect tothetrial court’slegal conclusions,



however, our review is de novo with no presumption of correctness. See, e.g., Bell ex rel. Snyder
v. lcard, Merrill, Cullis, Timm, Furen and Ginsburg, P.A., 986 SW.2d 550, 554 (Tenn. 1999);

T.RA.P. 13(d).

Child Custody*

Under the Tennessee Constitution, parents have afundamental right of privacy with
respect to the raising of their children. See Bond v. McKenzie 896 S\W.2d 546, 547-48 (Tenn.
1995); Hawk v. Hawk, 855 S.\W.2d 573, 579, 582 (Tenn. 1993). Accordingly, in achild custody
dispute between a parent and athird party, the rights of the parent are preferred over those of the
third party, even when the third party is the child's grandparent. See Dolesv. Doles, 848 SW.2d
656, 660 (Tenn. Ct. App. 1992); Bush v. Bush, 684 SW.2d 89, 93-94 (Tenn. Ct. App. 1984).2 This
right of parental privacy genera ly may not be disturbed unless the parent has been shown to be
unfit,® see Doles, 848 S.W.2d at 660; Henderson v. Mabry, 838 S.W.2d 537, 540 (Tenn. Ct. App.
1992); Bush, 684 S\W.2d at 93-94; Cooper v. Cooper, 673 SW.2d 152, 153 (Tenn. Ct. App. 1984),
or unless the court finds that the child would be subject to the danger of substantial harm if in the
custody of hisor her parent,* see Petrosky v. Keene, 898 S.W.2d 726, 728 (Tenn. 1995); Bond, 896
S.W.2d at 548; Hawk, 855 S.W.2d at 577, 579, 582; Webb v. Wilson, 980 SW.2d 372, 375 (Tenn.
Ct. App. 1998). Only then may the court apply the comparativefitnesstest to determine whether it

isinthe child s best interests to be in the custody of the parent or, rather, whether the best interests

'During the pendency of thisappeal, Kathleen reached the age of majority. Thus, asa
practical matter, the custody of Kathleen isno longer at issue. Wenevertheless address this
matter, however, because it affects our review of thetrial court’s ruling with respect to the issue
of child support.

*This preference in favor of a parent in such cases is subordinate, however, to the wdfare
and best interests of the child, which are the primary factors that the court must consider. See
Doles, 848 S.W.2d at 661.

$Thetrial court specifically found that Mr. West was not an unfit parent.

“With respect to this danger of harm, the court stated as follows:

If, therefore, a practical abandonment which might support a termination of the
parent-child rdationship exists, can it be said that no “substantial harm” will
occur to the child by continuing the abnormal relationship? In the opinion of the
court, it cannot. If Petitioners, upon whom circumstances have thrust the
responsibility for Kathleen, do not have the power to make the necessary daily
business and legal decisions for her care, she will be subjected to the threat of
substantial harm.



of the child demand that he or she should be placed in the custody of the third party. See Petrosky,
898 SW.2d at 728; Bond, 896 S.W.2d at 548; Hawk, 855 S.W.2d at 579-80; Webb, 980 S.w.2d

at 375.

In Henderson v. Mabry, 838 SW.2d 537 (Tenn. Ct. App. 1992), this Court
recognized a narrow exception to the genera rulethat afinding of parental unfitness or substantial
harm is required before a court may place a child in the custody of athird party rather than in the
custody of the child s parent. At thetime of their divorcein1985, Gary and BarbaraMabry agreed
that their two minor children, agesfour and seven, would remain in the custody of Ms. Mabry. See
id. at 538. Following the divorce, Ms. Mabry and the children moved into the home of David
Henderson, whom Ms. Mabry married in 1989. See id. When Ms. Mabry died in 1990, Mr.
Henderson filed a petition seeking custody of the children, which was contested by Mr. Mabry. See
id. After ahearing onthe matter, thetrial court determined that the evidence had failed to show that
Mr. Mabry is an unfit parent but nevertheless awarded “ absol ute custody, care and control” of the
children to Mr. Henderson. Seeid. at 539, 540. On appedl, this Court agreed with the trial court’s
finding regarding parental fitness and stated that “the children should be entrusted to the custody of
[Mr. Mabry] unless exigent and compelling circumstancesrequire otherwise.” 1d. at 540. Wethen

concluded as follows:

Itisuncontroverted that, for six years, the children havelived
in the home of DavidD. Henderson, who has been agood step-father
to them, and that there is a bond of affection, trust and dependence
between the children and David D. Henderson, which is especially
important to the children following the tragic loss of their mother.

ThisCourt concurswiththeconclusion of the Trial Court that,
under the circumstances, it would be injurous to the children to
removethem at thistimefromthefamiliar and favorableenvironment
which they have occupied for six yeas.

In conformity with the foregoing, the judgment of the Trial
Court inrespect to custody ismodified to del etetherefrom the words
“absolute custody, care and control”, and to substitute therefor the
words, “temporary custody” and to substitutetheword “entrusted” for
theword, “awarded”. Theintent of this modificationisto assurefull
consideration of entrusting custody of the children to their natural
father so long as he is afit custodian and when the present exigent
circumstances no longer require custody in another.



|d. at 540-41.

Inthe instant case, Mr. West wrotea series of |etters expressing his belief that he no
longer had a relationship with Kathleen and that she was no longer welcome in his home. These

letters provide in pertinent part as follows:

[December 6, 1996 letter to Kathleen]

For many reasons that won't be possible given the current state of
affairs. Y our presence aloneisuncomfortable and disrupting to them
all.

... Upuntil you wrote that letter, Donnawas still wanting to try and
get you back home, but no more. . . .

... Also, I'd appreciateit if you don’t come into the house anymore
without either Donna or | here. We'll be instructing Jennifer and
Mrs. Doristo not let you in.

[December 6, 1996 letter to the Stephensons]

However, as | told her the night she left - once she walked out the
door, she wasn't coming back.

[March 2, 1997 |etter to Kathleen]

I’vereally had three choices for sometime now - to leave you there,
to remove you and send you to aplace like French Camp, or to bring
you back home. The last was really not an option, as |’ m not going
to put therest of thefamily here through what happened the night you
left again. . . .

... I’'mgoing to be sending Joe and Norma a medical releaseform
that will allow then [sic] to take you wherever they want to. | really



don’t care anymore, when or where you go.

[March 2, 1997 lette to the Stephensons)

Thesewill beyour problemsto deal with. Feel freeto takeher where
you will, buy her what you want, let her do whatever she warts.

Driving. I’m going to check on theliability issues here, but once she
gets to driving age | want to make sure that her insurance and car
titling is such that | am not under any liability. Bottom line, she will
be your total responsibility, both to get the car, and i nsuring her. If
| have ANY legal liability, I will not allow her to drive. So,I’ll send
what my exact requirements are onthis before I'll allow her to start
driving.

College. Should she go to college | will not pay for any of it.

Socia Security. Once she turns 18 this account will behers. Until
then, it will remain in the account, as she clearly has no need of
money. The account is at NationsBank, and all monies are
automatically deposited.

Medical. | will continueto have her under my medical plan, until she
is 18, at which point she’s on her own. Along with the medical
release, I'll also be sending her medical card, which outlines al her
insurance stuff. Any out-of-pocket expenseswill be yoursto handle,
regardless of the amount.

[May 4, 1997 letter to Kathleen]

Weplan onleaving in July. | saw no reason to notify you until now,
as | felt no obligation to, asyou realy aren't part of this family
anymore.

Your grades. . .. No point in saying much on this - | just hope you
realizewhat you'redoing. | think it’simportant that you understand
that | will not be there to bail you out should you do poorly. . . .

... Thenight you left and went to Joe and Norma's, | was no longer
responsiblefor you, or obligated to you, in anyway. However, | tried
for 6 months to keep some semblance of direction and disciplinefor
you, but finally gave this up as a futile effort. You will NEVER
know how much pain | went through during tha time in trying to
keep some hold on you, in the hopes you would return, but it finally
got too much for metodeal with, so | finally dedded to cut you loose
completdy. | finally have some peace now, and don’t worry about
you anymore, as | finally realized that you chose the life you're
leading, and turned your back on me.



Unfortunately, | wasagain thrust into havingto deal with your actions
by Joe and Norma, when they insisted | take you back on Friday
night. | want to makesure you know that | emphatically saidl would
not take you back . . . .

[May 4, 1997 |eter to the Stephensons]

Any optionsthat have to be considered are yours, not mine. Y ou and
Norma caused this situation, you' [l have to deal with it. | will not.
Whatever problems she causes, they’ re yours to deal with - she’sin
your care, not mine. If you choose to put her in “Juvenile Court”, as
you emphatically mentioned last night - then that’ s your decision to
do so. Next problem that arises from her that you have a hard time
dealing with - don’'t call me. I'll just hang up on you again. . . .

Just to reiterate a point | made a couple of monthsago . . . I will not
pay for anything regarding Kathleen. Sheistotally on her own. . ..

Sincel’ mmoving out-of-statethissummer, I’ [l beremoving Kathleen
from my medical insurance. I’'m giving you ahead’ s up so that you
can obtain insurance for her. 1'll probably remove her at the end of
June.

[May 27, 1997 letter to Mr. Stephenson]

This is a reminder - | will be dropping Kathleen from al my
insurance’ s[sic] inJune. Thisincludesdental, medical, AD&D, and
life.

Attrial, Mr. Westtestified that in order for Kathleento return to hishome, she must satisfy anumber
of conditionsincluding showing remorse, obtaining help, and working on her problems. When asked
whether he could conceive of any way that Kathleen could return to his residence, Mr. West

responded that hecould not. Additiondly, Kathleen testified as follows:

A. No.

Q. Why not?



A. Becauseit’snat just al my fault.

Q. What would you do if you weretold you could move back to
your dad’ s house?

A. | wouldn't — 1 don’t think | would go.

On appedl, the Stephensons argue that there are “exigent and compelling
circumstances’ in the case at bar warranting the application of the exception recognized in
Henderson. We agree. As evidenced by the letters and testimony discussed above, Mr. West
renounced his relationship with and obligations to Kathleen. At the time of trial, he expressed a
desireto reconcilewith Kathleen, but placed anumber of conditionsonthisreconciliation. Kathleen
was unwilling to comply with these conditions and doubted that reconciliation was possible. Thus,
thetrial court was confronted with an impossible situation. It could have ordered that Kathleen be
returned to the home of Mr. West. Mr. West candidly stated, however, that Kathleen was not
welcomein his home unless she was willing to satisfy certain conditions with which Kathleen had
refused to comply. Instead, the trial court devised atemporary custody arrangement similar to the
oneendorsed inHenderson, stating that “for the present, in thisunique set of circumstances, custody
must be placed where responsibility already lies - with Petitioners’ The trial court’s ruling
recognizes the practical problems with returning Kathleento Mr. West’s home. Additionally, by
using language suggesti ng that the custody arrangement istemporary one, the court doesnot preclude
the possibility that, in the event of afuture reconciliation, Kathleen may returnto Mr. West’ shome.
Because we find that thisis an appropriate case in which to apply the “exigent and compelling
circumstances’ exception recognized in Henderson, the trial court’s ruling with respect to the

custody of Kathleen is affirmed.

Child Support

Mr. West argues on appeal that the trial court erred in ordering him to pay child

support to the Stephensons. We disagree. Under Tennessee law, a parent has a duty to support his

or her minor child.> See State ex rel. Grant v. Prograis, 979 S.W.2d 594, 600-01 (Tenn. Ct. App.

*Specifically, the duration of aparent’s support obligation is explaned as follows:

Parents shall continue to be responsible for the support of each child for whom



1997)(citing Smith v. Gore, 728 S.W.2d 738, 750 (Tenn. 1987); Hall v. Jordan, 227 SW.2d 35, 39
(Tenn. 1950); Tenn. Code Ann. § 31-11-102 (1996)). Thus, Mr. West had an obligation to support
Kathleen regardless of whether she wasin his custody or inthe custody of the Stephensons. When
aparent fails to support his or her child and such supportis provided to the child by athird party,
thethird party isentitled to reimbursement from the parent under thetheory of implied contract. See
Prograis, 979 SW.2d at 601. It follows, then, that the Stephenson’ s are entitled to reimbursement

for the support that they provided to Kathleen while she wasin their care.

The divorce referee initially ruled that Mr. West became obligated to pay child
support to the Stephensons on October 30, 1996, the date that K athleenleft home and beganresiding
with the Stephensons. Thetria court modified thisruling, however, stating smply that “[i]n view
of the peculiar circumstances of this case, this court is of the opinion that child support should not
begin until the date of this court’s order in this case, which was June 15, 1998.” We find no
evidence in the record or legal justification to support this modification. Mr. West ceased his
support of Kathleen when she moved out of hishome on October 30, 1996, not when thetrial court
entered its order on June 15, 1998. Likewise, the Stephensons began supporting Kathleen on
October 30, 1996, not June 15, 1998. We therefore modify thetrial court’ sruling to reflect that the
ruling of the divorce referee regarding child support is reinstated and that Mr. West’ s obligation to
pay support to the Stephensonsisretroactiveto October 30, 1996, the date on which Kathleen began

residing with them.

Visitation

As stated above, the trial court granted the Stephensons’ petition for visitation with

Scott, specifying that the Stephensons shall have no less than four hours of visitation during every

other month. The court explained its ruing as follows:

they are responsible after the child reaches eighteen (18) years of ageif the child
Isin high school. The duty of support shall continue until the child graduates
from high school or the class of which the child is a member when the child
attains eighteen (18) years of age graduates, whicheve occursfirst.

Tenn. Code Ann. § 34-11-102(b) (1996).



Under the law of this state, there appears to be a presumption that
permanent loss of the relationship with grandparents would be a
“severe emotional and psychological blow to the child . . . and
substantial danger tothewelfareof thechild.” T.C.A. 836-6-307 (a).
Unlike the case of custody of a child, the law of this state does not
demand that visitation be left to the discretion of the single parent
and, where the court finds it in the best interest of the child to have
somevisitation with the grandparents, it may be permitted. The court
has considered the factors set forth in the statute [ T.C.A. 8§ 36-6-307
(d)(2)] and finds that some minimal visitation with the grandparents
will be in the best interest of the child.

Asaninitia matter, we find that the trial court’ s reliance on section 36-6-307(a) of
the Tennessee Code Annotated is misplaced. Section 36-6-307 is entitled “Vigtation rights of
parentsadopting relative or stepparent.” Subsection (a) of thisprovisionappliesonly “[i]farelative
or astepparent adopts achild.” Tenn. Code Ann. § 36-6-307(a) (Supp. 1999). In the instant case,
Scott has not been adopted by Mr. West's current wife Donna or by any other relative. Thus, the
rebuttablepresumption of substantial danger set forth in section 36-6-307(a) doesnot apply. Rather,
the present caseis governed by section 36-6-306 of the Tennessee Code Annotated, which provides

in pertinent part as follows:

(a) If:

(2) Either the father or mother of an unmarried minor childis
deceased;

(2) The child’s father and mother are divorced or legally
separated;

(3) The child’ sfather or mother has been missing for not less
than six (6) months; or

(4) The court of another state has ordered grandparent
visitation; then, the parentsof such deceased person or the parents of
either of such divorced or separated persons or the parents of the
missing person may be granted reasonable visitation rights to the
child during i ts minority by a court of competent jurisdiction upon a
finding that such visitation rights are in the best interests of the minor
child, based on the factorsin § 36-6-307(d)(2).

Tenn. Code Ann. 8§ 36-6-306(a) (Supp. 1999).

Mr. West contends on appeal that the trid court’s ruling constitutes an
unconstitutional infringement on his right to parental privacy. We agree. In Hawk v. Hawk, 855
S.W.2d 573 (Tenn. 1993), the Tennessee Supreme Court considered the constitutionality of section

36-6-301 of the Tennessee Code Annotated, whichisthe predecessor to sections 36-6-306 and 36-6-



307. Seeid. at 575. Section 36-6-301, like section 36-6-306, allowed a court to order reasonable
visitation with grandparentsif it finds that such visitation isin the child’ s best interests. Seeid. at
576. After discussing anumber of casesinvolvingtherightsof parentswith respecttotheir children,

the court in Hawk concluded as follows:

We hold that Article |, Section 8 of the Tennessee
Constitution protects the privacy interest of these parents in their
child-rearing decisions, solong astheir decisionsdo not substantially
endanger the welfare of their children. Absent some harm to the
child, we find that the state lacks a sufficiently compelling
justification for interfering with this fundamental right. When
applied to married parents who have maintained continuous custody
of their children and have acted asfit parents, we conclude that court
interference pursuant to T.C.A. 8 36-6-301 constitutes an
unconstitutional invasion of privacy rights under the Tennessee
Consgtitution.

Id. at 582. Thus, Hawk clearly established that, when a child’'s parents are married and neither is
unfit, acourt may not order grandparent visitation without first finding that alack of visitation would
result in substantial harmtothechild. Inanumber of casesfollowing Hawk, the courts of this state
have recognized that the rule set forth in Hawk is equally applicable to casesin which the child is
not part of an intact nuclear family. See Simmons v. Simmons, 900 SW.2d 682, 684 (Tenn.
1995)(paternal grandparents seeking visitation after father’s parental rights terminated, mother
remarried, and step-father adopted child); Hilliard v. Hilliard, No. 02A01-9609-CH-00230, 1997
WL 61510, at *4 (Tenn. Ct. App. Feb. 14, 1997)(maternal grandparent seeking visitation when
child’ sparentsweredivorced and father wasgranted custody); McVayv. Blen, No. 02A01-9508-JV -
00183, 1996 WL 729911, at *3 (Tenn. Ct. App. Dec. 19, 1996)(paternal grandparents seeking
visitation with child born out of wedlock but subsequentlylegitimated byfather); Floydv. McNeely,
No. 02A01-9408-CH-00187, 1995 WL 390954, at *4 (Tenn. Ct. App. July 5, 1995)(paternal

grandmother seeking visitation where parents were divorced and father subsequently died).

Consistent with the aforementioned authority, we find that, before making a
determination regarding whether visitation with the Stephensonsisin Scott’ s best interest, thetrial
court was required to consider whether the failure tovisit with the Stephensons would subject Scott
to substantial harm. Although the trial court noted the rebuttable presumption of substantial harm

set forth in section 36-6-307(a), which for the reasons stated above isinapplicable, the court failed



to make any finding regarding the existence or non-existence of substantial harm under the facts of
the case at bar.® Thus, we reverse the portion of the trial court’s order granting visitation to the
Stephensons and remand the cause so that the court may determinewhether afailureto visitwiththe
Stephensonswould result in substantial harmto Scottand, if so, whether itisin Scott’ sbest interests

that the Stephensons' request for visitation be granted.’

Attorney’s Fees

Finaly, Mr. West contends that thetrial courterred inrequiring himto pay aportion
of the attorney’ sfeesthat the Stephensonsincurred in connection with their petition for custody and
visitation. Specifically, Mr. West argues tha this award of attorney s feesis inequitable because
there is a significant income disparity between the parties. The court’s ruing with resped to this

matter is as follows:

Evidence was presented, and the court hereby finds, that thereis a
great disparity in the incomes of the grandparents and of the
defendant. Defendant’ saverageincomeisapproximately $98,000.00
per year and he is holding in reserve some $20,000.00 in cash
pending the outcome of this appeal. He has a $90,000.00 equity in
hisnew homein Texas. Those aretheonly assets of substancewhich
hepresently has. Thegrandparentshaveanet worth of approximately
$2.8 million dollars. The step-grandfather’s income was listed at
approximately $171,000.00. Attorney’s fees in domestic relations
disputes involving children are generally awarded on the theory of
support for the child. They are awarded toinsure that the child will
be ableto have accessto thecourt, through hisor her adult pratectors,
and will not be denied the protection of the court due to poverty.
Neither party in this suit is without resources to obtain legal
representation. The grandparentsprimarily prevailed at the custody
hearing in 1998. To the extent that the court is asked to rule on the
attorney’ sfeesfor the custody hearing, and to the extent that the court
has not previously ruled on them, the &torney’ sfees should be borne
in proportion to the incomes mentioned above and in the ratio to

®Thi s omission is understandabl e, however, given that section 36-6-306 requiresonly a
determination regarding the best interests of the child. To the extent that section 36-6-306 does
not require afinding of substantid harm before the court may engage in the best interests
analysis, we find that the statute is unconstitutional. Thisfinding isidentical to the holding of
Ellison v. Ellison, 994 SW.2d 623 (Tenn. Ct. App. 1998). The parties disagree regarding
whether Ellison may be retroactively gpplied to the caseat bar. Because our decision in this case
is reached independently of Ellison, however, we find it unnecessary to address the issue of
retroactivity.

In light of our reversal of thetrial court’s order granting the Stephensons’ request for
visitation with Scott, we find it unnecessary to address whether the trial court erred in denying
Mr. West's petition to modify this order.



which they bear to each other.

In casesinvolving child custody, thetrial court isauthorized to award attorney’ sfees
under section 36-5-103(c) of the Tennessee Code Annotated.? See, e.g., Placencia v. Placencia, 3
S.W.3d 497, 504 (Tenn. Ct. App. 1999). The allowance of attorney’ sfees in such casesislargely
withinthe sound discretion of thetrial court. See, e.g., Smith v. Smith, 984 S.W.2d 606, 610 (Tenn.
Ct. App. 1997)(citing Storey v. Storey, 835 SW.2d 593, 597 (Tenn. Ct. App. 1992)). Absent an
abuse of discretion, reviewing courts will not interfere with a trial court's ruling regarding this
matter. Seeid. Intheinstant case, thetria court considered the relative incomes and assets of the
partiesand, accordingy, ordered Mr. West to pay only aportion of the Stephensons’ attorney’ sfees.
Because we find no abuse of discretion on the part of the trial court, we affirm the court's ruling

regarding attorney’ s fees.

Conclusion

Based on the foregoing, the trial court’s ruling with respect to the matter of child
support ismodified to reflect that Mr. West’ s obligation to reimburse the Stephensonsisretroactive
to October 30, 1996. Additionally, thetrial court’s ruling with respect to the Stephensons’ request
for visitation with Scott isreversed. In all other respects, the ruling of the trial court is affirmed.
Findly, the causeisremanded so that thetrial court may determinethetotal amount of child support
owed to the Stephensons by Mr. West and further to determine whether alack of visitation with the
Stephensonswould result in substantial harm to Scott. Costson appeal are assessed one-half aganst

Mr. West and one-half against the Stephensons, for which execution may issueif necessary.

FARMER, J.

8This provision does not limit recovery of attorney’s fees to divorcing spouses who are
parents of the child, but also includes “other person[s] to whom custody of the child, or children,
isawarded.” Tenn. Code Ann. § 36-5-103(c) (Supp. 1999). Additionally, thestatute specifically
appliesto attorney’ s feesincurred “in enforcing any decree for alimony and/or child support, or
in regard to any suit or action concerning the adjudication of the custody or the change of custody
of any child, or children of the parties.” Tenn. Code Ann. 8 36-5-103(c) (Supp. 1999). The
Stephensons are persons to whom custody of Kathleen was awarded. Further, the Stephensons
incurred attorney’ s feesin an action concerning the custody of Kathleen. Thus, we think that
section 36-5-103(c) is applicable to the case at bar.



CRAWFORD, P.J., W.S.

LILLARD,J.



